STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
PROVIDENCE, SC. SUPERIOR COURT

KEYSTONE ELEVATOR
COMPANY, INC.

: Consolidated Cases
V. : M.P. No. 00-767

: C.A. No. 00-406
JOHNSON & WALESUNIVERSITY
and AGOSTINI CONSTRUCTION :
COMPANY, INC.

DECISION

GIBNEY, J. The Defendants® Johnson & Wales University and Agodtini Condtruction Company,

Inc., move for judgment as a matter of law to release the property known as “32 Page Street” from a
mechanic's lien in favor of the Pantiff, Keysone Elevator, Inc. Following a nonjury trid, the
Defendants timely renewed their motion for judgment as a matter of law pursuant to Superior Court
Rules of Civil Procedure Rule 52. The Plaintiff objects to the Defendants motion.  The ruling on the
motion is herein consolidated with a decison on the merits.

Factsand Trave

This case arises out of a contract dispute between Keystone Elevator (Keystone or Plaintiff), as
subcontractor, and Agodini Congtruction Company (ACC), as generd contractor, regarding the

congruction of anew dormitory at Johnson & Waes Universty (J&W).

1 Johnson & Wales University, dthough a named defendant, does not gppear separately in this action.
Instead, it is jointly represented by the same counsd as the codefendant, Agogtini Congtruction.
Therefore, the term "Defendants' shall refer to actions taken in the name and on behaf of both Agodtini
Congtruction and Johnson & Wales Universty.



On January 6, 1999, ACC presented Keystone with a proposa for a subcontract agreement to
ingd| two dectric devatorsin a building under congtruction commonly referred to as “ Johnson & Waes
Univerdty - New Residence Hall, 32 Page Street.” (Plaintiff’s Exhibit #2). ACC would pay Keystone
$221,200 for this work. Keystone would receive a 30% deposit and be allowed eight weeks for
ingtalation after the elevator shaft was appropriately prepared by ACC. The proposa aso specified a
completion date of August 1, 1999. Further, the proposal provided a liquidated damages clause of
$1,000 per day and stated that the “[p]roject schedule as provided by Agostini Congtruction must be
grictly maintained.” Through authorized agents, both parties sgned the agreement by January 23.
(January 23rd Agreement).

Problems ensued over the course of congtruction. Apparently, the “agreement” was modified
over the course of dedlings to account for miscellaneous delays. The scope and effectiveness of these
subsequent “agreements’ form the “foundation” of this congtruction dispute.

On July 28, 1999, Keystone drafted “Changeorder Proposal #1,” which stated “[p]er your
request to expedite completion and turnover of the two (2) passenger devators . . . there will be a cost
of Fifty One Thousand Dollars ($51,000.00)." (Plaintiff's Exhibit #3). Attached to the Changeorder
was a lig of qudifications. These qudifications specified “[u]ninterrupted eectrical power must be
avalable no later than July 30,” and that Keystone would “commence with this work and continue

uninterrupted until completion August 30, 1999][.]” (Emphedisin origind.)

Seven days later, a document entitled “RE: Johnson & Wales, Overtime Rate’ (August 11th
Document) appeared. (Plaintiff's Exhibit #4). It provided:

“All overtime to be performed at double time rates per Sandard agreement, Internationa Union
of Elevator Congtructors as follows:



‘the regular working day shdl consst of eight (8) hours worked consecutively with an

unpaid lunch period, between 6 AM and 5 PM five days per week, Monday through

Friday inclusve’ Hours of work a this jobste are 7 AM to 3:30 PM, Monday to

Friday.

‘Work performed on construction work on Saturdays, Sundays and before and after

the regular working day on Monday to Friday, inclusve, shdl be classed as overtime,

and paid for at double the rate of Sngletime.””
This agreement continues by ligting severd specific provisons for ACC's payment of overtime for the
labor provided by Keystone. These provisionsincluded a premium time rate payment of $145 per team
of men per hour worked; the method of caculating overtime billing, which would be by tickets signed by
ACC's gte supervisor; and a satement that dl other expenses outsde the * specifications” would incur
an additiona cost. There were dso three additiond lines on the agreement that were crossed-out. The
eliminated clauses contained a zone expense provison, a travel expense provison, and a travel time
provison. The same ligt of qudifications that gppeared in Keystone Changeorder #1 was attached as
part of this second document. Steve Agodtini, president of ACC, signed the document on August 11.

Keystone performed “overtime® work from August 6 through August 29. According to
Keystone, the bill for this work totaled $39,403.75. To support this totd, Keystone submitted time
sheets showing the time worked by Keystone teams. (See Plantiff’s Exhibit #7). Some of these time
sheets were signed by an ACC representetive as specified in the August 11th Document, and some

were not. Both elevators were completed by September 8, 1999. Steve Agodini Sgned Keystone's

Final Inspection, Release and Acceptance form on that date. (Plaintiff’s Exhibit #6.)

There were additiona “Change Orders’ drafted by ACC. On December 15, 1999, ACC
issued Change Order #2, which authorized an $850 payment to Keystone for the ingalation of two

cameras, one in each evator. (Plaintiff’s Exhibit #18). One week later, Change Order #3 authorized



ACC to pay Keystone $1,375.50 for specific invoices covering service cals. (Plantiff’s Exhibit #17).
Both of these Change Orders contained nearly identica language, stating: “NOTE: THIS CHANGE
ORDER BECOMES PART OF AND IN CONFORMANCE WITH THE EXISTING
CONTRACT . ..." After this language, both Change Orders contain a running taly of the tota
approved contract price. For instance, Change Order #3 stated that on December 21, the previous
contract amount totaled $221,321.38, and with the authorization, the revised contract total would be
$222,678.88. Following the tdlies, both Change Orders stated: “ACCEPTED: The above prices and
specifications of this Change Order are satisfactory and are hereby accepted. All work to be
peformed under same terms and conditions as specified on origind contract unless otherwise
accepted.” Both of these Change Orders were signed by representatives of Keystone and ACC.

ACC dso took severd credits through the use of these “Change Orders,” which shared the
language and form of its other Change Orders. On September 16, ACC issued its own Change Order
#1, charging Keystone $728.62 for costs related to hoisting that Keystone was supposed to pay but
that were, in fact, pad by ACC. (Defendant's Exhibit E). This Change Order was sgned by a
representative of ACC but not a representative of Keystone. Further, on January 26, 2000, ACC
issued its Change Order #4, which deducted $13,750 from the total bill for a direct payment that ACC
made to one of Keystone's suppliers. (Defendant's Exhibit F). According to Change Order #4, the last
of the Change Orders, the total contract price after that credit was $208,928.88. Change Order #4
was unsgned.

Keystone also submitted a series of seven invoices to ACC for sarvices that Keystone clams it
performed beyond the scope of the origind dedl. These invoices totded $13,685.50. Evidence

suggests that ACC's “Change Order #3” covered three of these invoices. (See Plantiff's Exhibits 12,
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13, and 15). ACC subsequently paid Keystone $221,000 on the original contract plus $8,000 based
on an dleged ord agreement that Keystone was “not to exceed” that amount for these additiond
services and for overtime.

ACC filed suit on January 25, 2000. (C.A. No. 00-406). In its complaint, ACC dams tha
Keystone breached its subcontract by faling to complete work in a timely fashion, falling to complete
work in accordance with project specifications, faling to pay its vendors, faling to provide releases and
wavers of lien forms from al vendors, faling to attend subcontractor coordination meetings, and by
failing to repair warranty items. Further, ACC asserted that Keystone “negligently failed to comply with
its subcontract agreement to provide timely and workmanlike performance” ACC sought recovery
under generd contract principles, warranty, and regtitution for direct payments it made to Keystone's
suppliers.

Keystone filed suit on February 11, 2000 seeking $45,089.25, the amount that it clams is
outstanding on the August 11th “agreement” for overtime expenses and for unpaid invoices, plus
pre-judgment interest and attorney's fees. (M.P. No. 00-767). Keystone also petitioned the court for
enforcement of a mechanic's lien againg the property, which the court granted. On June 12, 2001, the
Defendants filed a motion to dismiss the mechanic's lien. The court, Procaccini, J., denied this motion
on August 31. However, the court did grant Defendants motion to consolidate ACC's and Keystone's
proceedings at that time.

This Court held a nonjury trid over three days in early October. At the beginning of the trid,
the Defendants again renewed their motion to dismiss the Keystone's mechanic's lien agang the
property for falure to file a notice of lis pendens with the Recorder of Deeds for the City of Providence

asrequired by statute. This Court reserved judgment.
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At trid, ACC's evidence condgted of the testimony of Steve Agodtini, together with the
tesimony of ACC's project manager Richard Russell. ACC dso presented testimony from Tom Verdi,
the foreman for Commercia Electric, the éectrical subcontractor on the project. Keystone's evidence
included testimony of its presdent, Brian Haggerty, and the testimony of its congruction supervisor,
Hugh “Sam” Dudley. As ACC notesin its memorandum, “[t]he testimony of Steve Agogtini and Brian
Haggerty is opposed in virtudly dl respects” (Defendants Memorandum a 2.) The key issues
disputed in the testimony concern the scope of the August 11th Document; the date the devator shaft
was ready for ingdlation of the elevators by Keystone the expected date for completion of the
ingtdlation; the causes for the delays in congtruction; and, the application of payments made and credits
taken by ACC.

ACC clamsthat the August 11th Document was a proposa never intended by the parties asa
find and complete expresson of the agreement. ACC thus offered parol evidence to assist the court in
the interpretation of the agreement. Steve Agodtini testified that the find expresson of the parties was
the oral agreement to limit overtime expenses to $8,000. He further testified that ACC was generdly
unsatisfied with Keystone's performance, and that Keystone was the source of many of the delays that
necessitated discusson regarding an extension of time. (See Defendants Exhibit K 2.) Specificdly,
Agodini clamed that Keystone falled to properly prepare and deliver equipment that needed to be
ingaled during the congruction of the shaft itself. Agodini, dong with Russdll and Verdi, aso tedtified
that the shaft was prepared and ready for ingtalation, closed to weather and with full eectricd service
by July 28.

Conversdly, Haggerty tedtified that the August 11th Document condtituted a complete

agreement that was unambiguous on its face, extending the time for performance to September 1. He
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further denied any ora agreements to limit expenses to $8,000. Haggerty, dong with Dudley, tetified
that the shaft was not properly prepared, closed to weather and with the correct electrica service until
Augugt 10. Findly, in support of its dam for overtime billing on the unsgned sheets, Keystone
submitted its own internd hourly billing records. (See Paintiff’s Exhibit #8.)

At the close of dl of the evidence, the Defendants renewed their motion for a judgment as a
matter of law in regards to the mechanic's lien. Pursuant to ingtructions from this Court, in lieu of dosing
arguments, both parties submitted post-trial memoranda addressing both the merits of the case, as well
as Defendants renewed motion.

ACC submits that the testimony of Keystone's witnesses concerning the date that the eevator
shaft was properly prepared is not credible. To support this assertion, ACC rdies heavily on its own
internal documents that, dong with the tesimony of Verdi (the independent contractor), contradicts
Keystone's assertion that the shaft was not ready until August 10. Therefore, ACC argues that
Haggerty's testimony denying the existence of the $3,000 ord limit on overtime expenses likewise
should not be believed. Regarding credits, ACC clams that Keystone's accounting techniques make it
impossible for ACC to determine which invoices are consdered paid and which are consdered unpaid.
Further, in the event that the Court should find for Keystone, to which ACC continues to object, ACC
requests that the Court subtract the $13,750 payment that ACC made directly to Keystone's supplier
and that the Court make any payment from ACC to Keystone conditiona on Keystone's providing
releases for this equipment as required in the contract. Asfor the merits, ACC refers this Court back to
the origind document, the January 23rd Agreement, which specified an August 1 completion. ACC

contends that the August 11th Document did not supersede this completion date, and that any delay in



the congtruction was caused by Keystone's failure “to provide sufficient labor and the timely ddivery
and ingdlation of equipment.” (Defendants Memorandum at 7.)

Keystone counters by referring to Steve Agodini's tesimony given on cross-examination.
There, Agodini stated that the deadline for a completion of the elevators was twice extended, with the
find date moved to September 1. (Paintiff's Memorandum at 4.) Further, Keystone asserts that
Agodtini “conceded that Keystone was on time with one eevator and just a week late with the second
elevator,” and that when asked if ACC was damaged at dl by the September 8 delivery of the second
elevator, “Agodini said no.” (See id. a 4-5.) Keystone asks this Court not to consider Agogtini's
testimony regarding the $8,000 ord limit on overtime expenses, asthe August 11th Document was clear
and unambiguous on its face. Alternatively, Keystone argues that Agodtini's testimony be considered
not credible, as Agodtini is an experienced businessman who would have placed the limit into the writing
sgned by both parties dong with the other changes to the document that he had dready made.

Defendants Motion for Judgment as a M atter of Law

Rule 52 of the Rhode Idand Superior Court Rules of Civil Procedure governs the Defendants
motion for judgment as a matter of law. It provides, in part:

“(c) Judgment on Partid Findings. If during atria without a jury a party has been fully
heard on an issue and the court finds againg the party on that issue, the court may enter
judgment as a matter of law againg that party with respect to a clam or defense that
cannot under the controlling law be maintained or defeated without a favorable finding
on that issue, or the court may decline to render any judgment until the close of dl the
evidence. Such a judgment shal be supported by findings of fact and conclusions of
law asrequired by subdivison () of thisrule. . . .”

The 1995 Committee Note further explains that “[t]he addition of subdivison (C) represents a transfer

from Rule 41(b). It pardldsamended Rule 50(a) and is applicable to non-jury trids.”



In deciding a motion for judgment as a matter of law pursuant to Rule 50 of the Superior Court
Rules of Civil Procedure, the trid justice “views the evidence in the light mos favorable to the
nonmoving party and, without weighing the evidence or assessing the credibility of the witnesses, draws
al reasonable and legitimate inferences therefrom in the nonmoving party's favor.” MclLaughlin v.
Moura, 754 A.2d 95, 98 (R.I. 2000) (citation omitted). Reasonable inferences are those which are

based on more than mere “conjecture, speculation, or surmise” See Long v. Atlantic PBS, Inc., 681

A.2d 249, 252 (R.l. 1996). “[I]n factud circumstances in which no reasonable jury could find for the
nonmoving party, the motion should be granted.” MclLaughlin, 754 A.2d a 98 (citation omitted). |If
“there remain factua issues upon which reasonable persons might draw different conclusions, the motion
for [judgment as a matter of law] must be denied, and the issues must be submitted to the jury for

determination.” DeChrigtofaro v. Machda, 685 A.2d 258, 262 (R.l. 1996) (citations omitted).

As an initid matter, Keystone argues that because Defendants previous mation to dismiss was
denied “with prgudice’ before another judge of the Superior Court, the ruling forms the
law-of-the-case which should not be disturbed by this Court. However, Keystone admits that
law-of-the-case principles will not bar reconsderation of an earlier order when evidence has been

introduced in the interim that sgnificantly extends or expands the record. See Richardson v. Smith, 691

A.2d 543 (R.I. 1997). Here, in the interim, an entire trid has taken place. Therefore, the
law-of-the-case doctrine is ingpplicable.

Nonetheless, ACC has not introduced sufficient evidence to successfully chalenge the
mechanic's lien. ACC raised neither new evidence nor new arguments to chalenge the vaidity of the
mechanic'slien. Accordingly, this Court expresdy adopts the previous findings of the Superior Court in

that Keystone did file a notice of lis pendens with the Recorder of Deeds for the City of Providence as
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required by statute. (See Keystone's Memorandum, Exhibit A). Further, viewing the evidence in the
light most favorable to Keystone, the nonmoving party, Keystone has presented sufficient evidence that,
if believed, would sustain the merits of its contract clam. Therefore, the decision on this motion will
require a determination of credibility and findings of fact that renders judgment as a matter of law
ingppropriate under Rule 52 (using the standards from Rule 50). Thus, the motion is hereby denied.

Standard of Review -- Nonjury Trial

Inanonjury trid, “the trid judtice sts as atrier of fact aswell aslaw.” Hood v. Hawkins, 478

A.2d 181, 184 (R.l. 1984). “Consequently, [s]he weighs and considers the evidence, passes upon the
credibility of the witnesses, and draws proper inferences” 1d. “The task of determining the credibility

of witnesses is peculiarly the function of the trid justice when gtting without a jury.” Walton v. Baird,

433 A.2d 963, 964 (R.I. 1981). “It isdso the province of the trid justice to draw inferences from the

testimony of witnesses. .. " 1d. Seedso Rodriquesv. Santos, 466 A.2d 306, 312 (R.l. 1983) (the

question of who isto be believed is one for the trier of fact).

The Evidence Beforethe Court

The record and testimony before this Court are confusing, contradictory and present two very
different accounts of the events which surround this controversy. Consequently, this Court must weigh
the credibility of the witnesses and draw appropriate inferences.  “[l]nferences drawn from

contradictory evidence are properly within the domain of the trier of facts” Soucy v. Martin, 121 R.I.

651, 656, 402 A.2d 1167, 1170 (1979). “[W]here the trier of fact expressy accepts the testimony of
a witness, which testimony is in conflict with that of another, the acceptance of one is an implied

rejection of the other.” State v. Correia, 106 R.I. 655, 663, 262 A.2d 619, 624 (1970).

10



There are five separate issues which must be addressed. These include: (1) whether thereisan
enforceable contract between the parties and, if so, what its terms are; (2) whether there was an
enforceable modification, and if so, what the modified terms are; (3) whether ACC walved certain
provisons in the origind contract; (4) whether to gpply the payments made and the credits taken by
ACC; and (5) whether to assess attorney's fees and pre-judgment interest.

The fird issue - the existence of an enforceable contract -- is not disputed. The elements of a
contract are competent parties, subject matter, legal consderation, mutudity of agreement, and

mutudity of obligation. Rhode Idand Five v. Medical Associates of Bristol County, Inc., 668 A.2d

1250, 1253 (R.I. 1996). The January 23rd Agreement contains sufficient evidence of dl of these
elements. Both parties are seeking to enforce rights accorded in the January 23rd Agreement, and
neither party is chdlenging its vdidity. Where a contract is clear and unambiguous, the meaning of its

terms congtitutes a question of law for the court, and it is only when ambiguity exists that congtruction of

its terms becomes one of fact. See Rotdli v. Catanzaro, 686 A.2d 91 (R.I. 1996); Hoder v. United

Services Auto. Assn, 637 A.2d 357 (R.l. 1994) (quoting O'Connor v. McKanna, 116 R.l. 627, 634,

359 A.2d 350, 353 (1976)). Neither party has chalenged the terms of the January 23rd Agreement,
and this Court finds that it congtituted an unambiguous contract as a matter of law.

The second issue, modification, is more problematic. A modification to an enforceable contract
requires that the parties assent to the essential terms of their obligations and that an agreement embrace

these terms.  Fondedile, SA. v. C.E._ Maguire,_Inc.,, 610 A.2d 87,92 (R.I. 1992). The modification

can be written, ord, or implied, but the burden of proving the existence of the modification rests with the

party aleging the new contract. 1d. To satisfy this burden, the party dleging the modification must show
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that the parties demonstrated both subjective and objective intent to be bound by the new contract's
terms. Id.

There are potentidly four different exchanges that could be characterized as modifications. the
August 11th Document, the oral agreement to limit expenses to $8,000, Keystone's additiond invoices,
and ACC's Change Orders. The most important of these is the August 11th Document. Again, the
parties here do not dispute the vaidity of the Document itsdf. Instead, ACC damsthat the “overtime
proposa was never intended by the parties as a find complete expresson of thelr agreement.”
(Defendants Memorandum at 4.) However, Steve Agodini provided evidence of his objective intent to
be bound by the terms included therein by signing the Document. His subjective intent can be inferred
by his dteration of some of the terms on the face of the Document itsdf. Agodini is an experienced
busnessman who, through the complex and rigorous accounts payable system that his company
implemented for its suppliers, obvioudy understood the scope and importance of the written document.
Thus, Keystone satisfied its burden by demondtrating Agostini's subjective and objective intents to be
bound to the new terms.  This Court finds that any testimony that Agostini provided to the contrary is
not credible. As amatter of law, the August 11th Document contained sufficient evidence to stisfy the
other elements necessary to establish an enforceable contract on its own (i.e. competent parties, subject
meatter, lega congderation, mutudity of agreement, and mutuality of obligation).

The other important contested issue in this case concerns the interpretation of the terms in this
modification. Parol or extringc evidence is admissble to complete or darify a written insrument which
gppears on its face to be incomplete or ambiguous or to show a condition precedent on which existence

of awritten contract depends. Supreme Woodworking Co. v. Zuckerberg, 82 R.1. 247, 253,107 A.2d

287, 290 (1954). While parol evidence is admissible to show condition precedent on which existence
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of written contract depends in order to establish that no valid contract came into existence, such
evidence is not admissible to show a condition subsequent which would nullify or modify an exising
agreement, especidly where such condition subsequently directly varies or contradicts obligation itsdf or
condderation expresdy stated and accepted in written agreement. 1d.

If a contract is clear and unambiguous, the meaning of its terms presents a question of law for
the court. Ratdli, 686 A.2d 91, 94. Whether the terms of a contract are clear and unambiguous is
itsedf a question of law, and the court may consder dl the evidence properly before it in reaching its
concluson. Id. “In determining whether a contract is clear and unambiguous, the document must be
viewed in its entirety and its language be given its plain, ordinary and usud meaning.” 1d. The Rhode
Idand Supreme Court has consstently held that a contract is ambiguous only when it is reasonably and
clearly susceptible of more than one interpretation. 1d.

In the present case, the August 11th Modification itsdlf, as a whole, is ambiguous. There is
neither reference to the origina contract nor is there a satement regarding consideration in the August
11th Modification. Such omissons create an ambiguity on the face of the contract. Therefore, parol
evidence is admissible either to explain the terms or to show an agreement subsequent to the witing.
Lisi v. Marra, 424 A.2d 1052 (R.l. 1981).

However, ACC failed to prove the existence of an ord modification creating an $8,000 limit on
overtime expenses. Although the parol evidence rule does not bar a party from demongrating a
modification by subsequent ord agreement, that party retains the burden of proving the other party's
acceptance of such modification in a manner that satisfies the requirements of a vaid contract. 1d. at
1057. Here, Agodtini's testimony aone was insufficient to meet its burden of demongtrating Keystone's

intent to be bound by an $8,000 limit. And dthough the rgection of Keystone's Changeorder #1
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provides some evidence of a lower “limit,” an equaly likdy explandtion is that ACC amply chose an
hourly billing plan because it thought that option might be chegper than the flat rate of $51,000. Asa
matter of law, there was no separate ord modification limiting the expenses to $8,000.

These facts are dso gpplicable to the interpretation of the terms of the August 11th
Modification, and further supported by inferences that can be drawn from the circumstances
surrounding it. In the origina contract, Keystone had eight weeks for indalation. Therefore, work on
the elevator needed to commence on or about June 1 in order to meet their August 1 deadline. Even
accepting ACC's earliest date in July that the shaft was ready for ingdlation, this would have left
Keystone with less than the requiste eight weeks desgnaed in the January 23rd Agreement.
Moreover, ACC has neither clamed nor demonsirated that Keystone caused six weeks worth of
delays. Ingtead, Agodtini himself testified that the project deadlines were critical because students were
returning to campus and needed to move into the dorm. Thus, it was important for him to speed the
congtruction process, including the ingalation of the devator sheft. It is thus reasonable to infer that this
need prompted ACC to reconsder some of the terms in the origina contract, including the completion
date, the use of overtime, and a payment premium for Keystone's assent to the new terms. Also, ACC
never sought to enforce the liquidated damages provison of its origina contract againgt Keystone,
demondrating that ACC bdieved that the ddivery of the elevators was extended to September 1 and
that Keystone was on-time with itsddlivery. Asamatter of fact, this Court rgects ACC's interpretation
of the August 11th Modification to include an $8,000 limit and that the origina contract completion date
was not extended. Therefore, the clear and unambiguous terms of the August 11th Modification

control this dispute: $145 per team per hour, September 1 completion date, and billing by time sheets
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dgned by ACC representatives?  Although this Court accepts Keystone's internd billing records as
evidence of time worked for the unsgned service invoices and dthough ACC never disputed that
Keystone performed this work, this Court finds, as a matter of fact, that ACC never separately agreed
to pay for these services. The invoices were not properly formatted, and thus, recovery is not alowed
under the drict letter of the August 11th Modification. Accordingly, ACC shdl pay Keystone
$31,247.50 for overtime work approved by ACC and submitted in the properly formatted manner.

As for the invoices and Change Orders, this Court finds that both parties were “piling-on’ in
order to expand their clams. The origina contract required that “[€]xtra work must be authorized by
Agogini Condruction.”  (Plaintiff's Exhibit #2 a page 3). The course of deding between the two
parties establishes that the Change Order was the preferred method of authorizing this extrawork. The
two Change Orders that were drafted by ACC and signed by both parties expresdy modified the terms
of the origind contract. These two signed Change Orders became part of the origina contract, as they
evinced an intent by both parties to be bound by their terms and, thus, congtituted an enforcegble
modification. This Court finds, as ameatter of law, that Keystone did not establish that its other invoices,
save the ones mentioned in the dgned Change Orders, condituted an enforceable contract or
modification.® Likewise, as a matter of law, ACC did not convince this Court by sufficient evidence that

the unsgned Change Orders, which sdlf-authorized credits, condtituted an enforcesble contract or

2 The following Keystone service invoices were properly verified, and accordingly shal be paid by
ACC: 7519, 7510, 7516, 7509, 7507, 7508, 7506, 7521, 7520, 7522, 7523, 7524. Using Plaintiff's
Exhibit #9 as a reference, the sum of these invoices totals $30,776.25. Keystone service invoices 7511
and 7517, totding $942.50, contain illegible verifications gpparently limiting the acceptance of the offer.
The time payments on these two invoices shdl be reduced by one-hdf to reflect the limitations as
described.

3 To the extent that Keystone argues that it reduced its claim by $8,000 to reflect ACC's subsequent
payment, this argument isrgected. ACC should not be charged for payments that this Court finds it did
not owe. Therefore, Keystone must credit this subsequent payment to ACC's outstanding baance.
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modification. For the above reasons, ACC shal pay Keystone $2,207.50 on Change Orders #2 and
#3.

The third issue involves whether ACC waived the right to demand that Keystone provide
releases from its suppliers as required in the origind contract. “[W]aiver is the voluntary, intentiond

relinquishment of a known right.” Violet v. Travelers Exp. Co., Inc., 502 A.2d 347, 349 (R.l. 1985).

Contractud rights may be waived by conduct inconsstent with the express terms of the agreement. |1d.
As a genead rule, whether a party has voluntarily relinquished a known right is a question for the trier of
fact. Id.

In the case-at-bar, the January 23rd Agreement provides that “[r]dlease and waiver of lien
formsfrom al subcontractors. . . and al materid suppliers must be current through the previous month's
requigtion.” (See Fantiff's Exhibit #2 a 3, item 6.) ACC argues that because Keystone falled to
provide such releases from its suppliers and because these releases form a “precondition for payment,”
any further payment that ACC is ordered to make to Keystone should be conditioned on Keystone's
providing the releases. (ACC's Memorandum at 6.) However, ACC provided no evidence that it
demanded these releases until after the start of the litigation. See Plaintiff's Memorandum at 13))
According to the terms of the Agreement, ACC had an opportunity to demand that its subcontractors
keep these releases current through the previous month's requistion.  Further, ACC had a powerful
toal, in the form of a subgtantid liquidated damages provison, to compd Keystone's compliance with
this provison. By failing to ingst that Keystone provide these releases at the end of the month, as a

matter of fact, ACC acted so asto waive itsright to enforce this provison.

4 Surprisingly, the January 23rd Agreement contains no “no walver” clause.
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The fourth issue revolves around the payments made and credits taken by ACC for a $13,750
payment that it made to Keystone's suppliers for certain parts, the payment respongbility for which
belonged to Keystone under the contract. Although ACC fails to articulate a precise legd theory under
which it would be entitled to rembursement for this sum, ACC has arguably asserted a clam for unjust
enrichment.®

It iswdl settled that “in order to recover under quasi-contract for unjust enrichment, a plaintiff is
required to prove three dements. (1) a benefit must be conferred upon the defendant by the plaintiff,
(2) there must be gppreciation by the defendant of such benefit, and (3) there must be an acceptance of
such benefit in such circumstances that it would be inequitable for a defendant to retain the benefit

without paying the vaue thereof.” Bouchard v. Price, 694 A.2d 670, 673 (R.l. 1997) (quoting

Anthony Corrado, Inc. v. Menard & Co. Building Contractors, 589 A.2d 1201, 1201-02 (R.l. 1991)).

Redtitution is the proper remedy for a clam of unjust enrichment. See Eastern Motor Inns, Inc. v. Ricd,

565 A.2d 1265 (R.l. 1989). A paty who has conferred a benefit upon another by mistake is not
precluded from maintaining an action for restitution because the mistake was caused by that party's own

lack of care. Romano v. Retirement Bd. of Employees Retirement Sysem of R.1., 767 A.2d 35, 44

(R.I. 2001); see Toupinv. Laverdiere, 729 A.2d 1286, 1289 (R.l. 1999) (holding that a party has “a

cognizable action to seek the return of his money even though the overpayment might have been the

product of his own negligence’); see dso Woonsocket Teachers Guild Locad Union 951 .

Woonsocket School Commiittee, 694 A.2d 727, 729 (R.I. 1997). However, where there is change of

5> ACC has ds0 arguably stated a claim for equitable subrogation. However, this Court's conclusions
regarding unjust enrichment render a complete andysis of subrogation unnecessary.
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circumstances that would make restitution unjust and inequitable, the loss must be borne by the party

meaking the mistake. Jonklaas v. Slverman, 117 R.l. 691, 698-699, 370 A.2d 1277, 1282 (1977).

Keystone argues that because its suppliers cannot sue ACC due to lack of privity of contract,
Keystone remains liable to its suppliers, and thus, ACC's payments that Keystone may or may not have
owed are irrdevant. However, Keystone's argument overlooks the fact that ACC dready paid one
such bill, arguably discharging Keystone's ligbility and conferring a substantia benefit of additiond profit.

Agodtini testified that the elevators did not operate shortly after ingtalation and were in need of repair.
(See ACC's Memorandum a page 5.) Evidence further shows that when Keystone was notified and
refused to take action on this problem, ACC negotiated directly with Keystone's supplier to obtain a
replacement part that was necessary to make the elevators operational. (Seeid.) [If Keystone were
unsatisfied with the performance of its suppliers or the state of the merchandise as delivered, it was
Keystone's obligation to present facts regarding the vaue of the goods and services actudly delivered
by its suppliers. This is a burden that Keystone did not convincingly accomplish. Keystone's
disstisfaction with its suppliers performance aone did not excuse its obligation to ACC to provide a
working devator in atimely manner. Again, time was of the essence. ACC needed the replacement
part, and Keystone did not provide it, leaving ACC with few options but to pay for the parts that the
supplier in question, Motion Control Engineering, Inc., would not ddiver without an advanced payment.
Here, it would be inequitable for Keystone to retain the benefit without crediting ACC for the $13,750
payment. Therefore, under the doctrine of unjust enrichment, ACC should be dlowed a set-off from
the judgment in the amount of $13,750 and should “stand in the shoes’ of Keystone for any subsequent

litigation regarding Motion Control Engineering, Inc.
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Findly, Keystone seeks recovery of attorney's fees and interest pursuant to three statutes. Gen.
Laws. 1956 § 9-1-45 (Attorney's Fees); Gen. Laws. 1956 § 9-21-10 (Pre-Judgment Interest); and
Gen. Laws. 1956 § 34-28-19 (Costs -- Mechanic's Liens). In order to award attorney's fees pursuant
to Gen. Laws. 1956 8§ 9-1-45(1), the trid justice must find that “there was a complete absence of a

judticiable issue of ether law or fact raised by the losing party.” Insurance Co. of North America v.

Kayser-Roth Corp., 770 A.2d 403, 419 (R.I. 2001). Itiswell settled that the award of attorney's fees

rests within the discretion of the trid justice. Greendeeves, Inc. v. Smiley, 754 A.2d 102, 103 (R.l.

2000). Here, ACC was “victorious” on at least some of its clam, precluding an award of attorney's
feesunder § 9-1-45(1).

However, according to § 34-28-19:

“[t]he cods of the proceedings shdl in every ingtance be within the discretion of the

court as between any of the paties. Cods shdl include legd interest, costs of

advertising, and all other reasonable expenses of proceeding with the enforcement of the
action. The court, in its discretion, may also dlow for the award of attorneys fees to

the prevailing party.”
Rule 1.5 of the Rhode Idand Supreme Court Rules of Professond Conduct provides the
factors to be used in determining the reasonableness of an attorney's fee. These factorsinclude:

“(2) the time and labor required, the novety and difficulty of the questions involved, and
the skill requisite to perform the lega service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular
employment will preclude other employment by the lawyer;

(3) the fee cuomarily charged in the locdity for amilar legd services,
(4) the amount involved and the results obtained,
(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professond relaionship with the client;
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(7) the experience, reputation, and ability of the lawyer or lawyers performing the
services, and

(8) whether the fee isfixed or contingent.”
“[T]he determination of whether an atorney's fee is reasonable requires particular facts in the form of

affidavits or testimony upon which the trid court may premise adecison.” St. Jean Place Condominium

v. Decdles 656 A.2d 628 (R.. 1995) (citing Colonid Plumbing & Hedting Supply Co. v.

Contemporary Construction Co., 464 A.2d 741 (R.l. 1983)). Again, the amount awarded in attorney

fees iswithin sound discretion of the trid judge in light of the circumstances of each case. Schroff, Inc.

v. Taylor-Peterson, 732 A.2d 719 (R.l. 1999).

Here, Keystone's Counsdl (Counsel) seeks reimbursement for fees in the amount of $13,833,
and ataches his hillings as an exhibit to his memorandum. Counsel dso submits an expert affidavit from
Patrick J. Quinlan, swearing to the reasonableness of the Counsdl's billings in a debt collection action
such as this. However, Quinlan consdered only a portion of Counsd's requested reimbursement.
Apparently, Counsel submitted an additiona reimbursement request in the amount of $1,500 to cover
trid preparation costs that was not reviewed in Quinlan's affidavit. Therefore, for the purpose of Rule
1.5, this Court finds that Counsdl's requested fee, excluding the $1,500 in trid preparation time, is a
reasonable fee for the work performed. From the records provided by Counsd, it appears that his rate
was less than $100 per hour. The tota fee charged by Counsel was less than one-third of the totdl
amount sought by Keystone. Counsd has been substantialy successful in pursuing this collection matter
for hisclient. Therefore, this Court awards Counsd attorney's fees in the amount of $12,383.

Moreover, 8§ 9-21-10 provides, in part:
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“(@ In any civil action in which a verdict is rendered or a decison made for pecuniary
damages, there shdl be added by the clerk of the court to the amount of damages
interest a the rate of twelve percent (12%) per annum thereon from the date the cause
of action accrued, which shdl be included in the judgment entered therein. . . . This
section shal not gpply until entry of judgment or to any contractud obligation where
interest is dready provided.”

Accordingly, pursuant to the plain language of § 9-21-10, Keystone shal receive 12% pre-judgment
interest on the amount of the outstanding verdict from September 8, 1999. On that date, Agodini

sgned the Final Inspection, Release and Acceptance, and the cause of action accrued.

Conclusion

After hearing and reviewing dl the evidence before it, this Court renders the following
judgments:

ACC shdl pay Keystone $31,247.50 for overtime work based on the August 11th
Modification, approved by ACC representatives, and submitted by Keystone to ACC in a properly
formatted manner;

ACC shdll pay Keystone $2,207.50 on ACC Change Orders #2 and #3, which formed valid
modifications beyond the scope of the origind agreement, and which were expresdy assented to by
representatives of ACC;

ACC ghdl be dlowed a set-off in the amount of $13,750 for the direct payment that it made to
Keystone's supplier, Motion Control Engineering, Inc.;

ACC ghdl be credited for the $8,000 payment that it made to Keystone, which Keystone
accepted;

Keystone is the “prevailing party” and is entitled to statutory interest in the amount of 12% on

the judgment entered, which by the Court's caculation is $11,705;
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Pursuant to § 34-28-19, Keystone's Counsdl is dso entitled to attorney's fees and submitted an
affidavit supporting his claim in the amount of $12,383, as supported by affidavit.

Counsd shdl prepare an gppropriate judgment in accordance with this decision for entry.
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